Appendix 28: Legal aid (See Article 15)
Currently, legal aid enables women who cannot afford to pay for legal advice and
representation to get protection from domestic violence (DV) in the civil courts;
end a violent or abusive relationship; access welfare benefits and housing support
that they are entitled to (including challenging legally incorrect refusals); protect
their children from violence or abuse; and resolve any immigration law problems
that they have. The difference that legal aid can make to a woman’s safety cannot
be underestimated.1 Access to legal aid is a vital life saving resource for women
who have experienced violence and the Government should be widening access
to justice and support for these women not reducing it.
In reply to calls for the retention of legal aid, the Government’s answer was that it
cost too much. The Government sought to save £350m from the cuts to legal aid.
Under the terms of CEDAW General Recommendation 28,2 the UK state is not
applying due diligence to ensure de facto equality, nor is it financially prioritising
the UK State obligations to the disadvantaged, who are doubly victimised by being
left without access to justice.
A disproportionate impact on women
Cuts to legal aid and other funding for legal advice are likely to have
disproportionate effects on a range of vulnerable groups, as the vast majority of
those who receive legal aid are the poorest and most disadvantaged.3 Cuts to civil
legal aid for welfare benefits, employment tribunals and debt advice will make it
difficult for disabled people to appeal a decision about their benefits.4
In all the affected categories of law, women are more likely than men to be
affected by the changes to civil legal aid: in 2010 some 62.2% of applications for
civil legal aid were made by women.5 Women make up:
 65% of those who will no longer receive legal aid for family law cases
 60% of those in housing cases
 73% of those in education cases (often bringing a case on behalf of a
child).6
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Calls to the Community Legal Advice Helpline7 show that in the area of family law,
approximately twice as many women as men seek advice. Therefore as the
majority of those accessing family law remedies via legal aid are women (especially
in relation to DV) this is arguably the most discriminatory piece of legislation
enacted since the last UK State enquiry, and is in direct contravention of UK
obligations under various CEDAW Articles. There is no mention of the Legal Aid,
Sentencing and Punishment of Offenders Act 20128 (LASPO) in the UK State
report, yet its introduction lays waste to access to justice in the UK, and
fundamentally breaches CEDAW and other international convention obligations.9
The cuts to legal aid threaten the very existence of a publicly funded system of
justice, and are likely to affect the rule of law itself, as tribunals and courts face
increasing numbers of appellants and applicants acting in person or with
inexperienced advisers unable to present the best legal arguments, which will
ultimately lead to poorer quality legal judgments even in the higher courts.
The Government’s own Equality Impact Assessments10 indicate that 56% of the
cuts will be borne by women.11 The disproportionate impact will be particularly
acute in the areas of education (72%), family law (63%), public law (63%) and
housing (61%).12 The statistics provided are not sufficiently detailed to enable a
clear assessment of the impact on, for example, Black, Asian and minority ethnic
(BAME) women or women with a disability and this information did not influence
the final Act. The UK Government has ignored a record number of negative
consultation responses from the senior Judiciary, women’s and human rights
organisations, interested professional organisations and NGOs. Against this
overwhelming demonstration of concern, the UK State admits that its equality
impact assessment in relation to the Act has been severely limited, and lacking in
quality.
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In addition, intersectional discrimination is immediately apparent for BAME
women who experience discriminatory cultural practices. Women who are
chaperoned, refused freedom of movement, financial independence and
education, will have little or no opportunity to report to the police, or their GP, or
access refuge provision, and are doubly vulnerable to loss of access to
Convention rights and justice. Those with ‘no recourse to public funds’ (See Article
9 and Appendix: 8) will face further barriers in obtaining any legal redress.
The severe limits imposed on immigration legal aid under LASPO also mean that
only those who can afford to pay for legal advice will be in a position to challenge
poor UK Border Agency (UKBA) decision making in relation to rights to family life,
‘best interests of the child’ and European Economic Area (EEA) rights. Many
vulnerable women, who may well have meritorious legal grounds for remaining in
the UK, face being removed – without their children in many cases - and with no
ability to ask the court for justice.
Without the means to enforce domestic and Convention rights, the rights
themselves are ineffective. With no ability to bring a case against an abusing
partner to court, with no legal help to obtain benefits and housing, with no legal
help to understand immigration rights or challenge poor or unlawful UKBA
decisions, and without the ability to exhaust domestic remedies, access to the
CEDAW Optional Protocol is denied so there is no further redress available.
The legal aid cuts
From 1 April 2013 the following changes were introduced in key areas of law for
women:13
 Debt – legal aid for debt advice will be removed from the scope of the legal
aid scheme except where a person’s home is at ‘immediate risk’
 Welfare benefits – legal aid will be removed from scope for all welfare
benefits advice including appeals against decisions, for example, to refuse
Employment and Support Allowance (ESA) or to reduce or suspend benefit
payments or tax credits and appeals around Universal Credit will not be
covered (See Article 13)
 Education – legal aid for education law advice will be removed. This will
cover issues like appeals against exclusions or admissions, bullying or
disability discrimination (See Article 10)
 Employment –legal aid for employment law advice will be removed except
for cases of discrimination (See Article 11)
 Family law –legal aid will be removed for all cases except applications for
protective injunctions for DV or forced marriage and for divorce, financial
and children cases where the applicant can provide specific evidence of
violence (See Article 16)
 Housing – legal aid for housing law advice will be removed for all cases
except homelessness or serious disrepair threatening health, or for people
facing eviction (See Appendix: 26)
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Immigration – legal aid for immigration law advice will be removed for all
cases except claims for international protection (Refugee Convention,14
Article 3 European Convention on Human Rights15 (ECHR) and Article 15 EU
Qualification Directive16); applications for Indefinite Leave to Remain under
the Domestic Violence Rule; and for victims of trafficking who have been
formally identified by the National Referral Mechanism (See Article 9)
Medical negligence – legal aid for medical negligence claims will be
removed, except for cases with new born babies or babies in the womb
(See Article 12)

The cuts to legal aid introduced in the LASPO Act 2012 will in particular significantly
reduce the ability of women experiencing violence to access legal remedies which
could ensure they are able to get the legal help and support they need to escape
that violence and to provide a safe future for themselves and their children.
The changes will prevent women from seeking face-to-face advice from a
specialist lawyer. In categories of law where legal aid is to be retained, fewer people
will be financially eligible, and many will have to pay a large financial contribution.
Because whole areas of law have been removed from the scope of legal aid, the
changes will force individuals to represent themselves in legal proceedings long
recognised as among the most complex,17 against obdurate institutional
defendants, such as the Department of Work and Pensions and UKBA, who can
afford the best lawyers.18
Family law
Women need access to legal aid to ensure protection for themselves and their
children after relationship breakdown. Lack of access to legal aid constitutes
another barrier for women trying to leave violent relationships, which for some
women could mean life or death.19
Case study:20
“Legal aid enabled me to resolve legally and permanently the issues around
violence and emotional abuse which had been plaguing myself and my son for
14
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years. Legal aid made it possible for me to stand up to my ex partner with the full
weight of the law behind me. Since that time I have experienced no abuse and the
contact issues have also been resolved.”
Whilst the LASPO Act retains legal aid for applications for protective injunctions
for DV and forced marriage it removes it for private family matters including
divorce and financial settlement and applications about children, unless the
applicant can provide evidence of DV.
Only victims of DV who are able to provide the following evidence will be eligible for
family law legal aid:
 an unspent conviction for a DV offence against them
 a caution for a DV offence against them within the past 24 months
 confirmation of ongoing criminal proceedings in respect of a DV offence
(only after charge as investigation is insufficient)
 a protective injunction for DV or forced marriage in force or having been
made within the past 24 months
 an undertaking given in respect of DV in force or having been made within
the past 24 months (and where no cross undertaking has been given)
 a referral to a Multi Agency Risk Assessment Conference as a high risk
victim of DV and a plan in place within the past 24 months
 a report from a doctor, nurse or midwife in respect of an injury or condition
consistent with DV within the past 24 months
 a report from Social Services that there had been an assessment of DV
within the past 24 months
 a letter from a refuge confirming admission for a period of more than 24
hours within the past 24 months.
This eligibility criteria to access legal aid in family cases fails to reflect women’s
experiences of violence and in practice will leave vulnerable women without
access to legal support. Guidance on the regulations and how to access them will
only be available in English and online, thus excluding the most vulnerable women
fleeing violence who cannot access online services through lack of mental
capacity, language skills, or lack of secure accommodation. It also fails to
appreciate the financial implications (and implication for access to justice) where
women have to buy their own evidence, even when on benefits or with ‘no
recourse to public funds’. They will have to pay for an accredited translation of a
foreign conviction, £50 for a letter from their GP and £60 for a memorandum of
conviction. The Ministry of Justice say that this is non-negotiable and is a
ministerial decision as it is believed that this is affordable.
The regulations only allow for evidence of convictions between the parties. Thus a
woman who is threatened with rape/murder by a new partner with convictions
against a previous partner/child will not be able to use those convictions as
evidence. The Government has rejected an appeal that women and children
accessing outreach DV services from refuges, Independent Domestic Violence
Advisors (IDVAs) and other service providers should be allowed to use this as
evidence of abuse. This also ignores that fact that refuge spaces are being cut due
to Local Authority funding cuts and the fact that women who are not in refuges are
more vulnerable. (See Appendix: 5 and General Recommendation 19)
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The Government has failed to adequately understand the complexities of DV.21
Worryingly, a House of Lords debate on the DV regulations revealed that Lord
McNally, the engineer of LASPO, did not understand the consequences of what his
Act has done to victims of DV.22 The evidence criteria does not reflect the fact that
only a small percentage of incidents of DV reported to the police result in charge
or conviction and, indeed, that many women choose not to report to the police.
Research shows that a woman may experience as many as 35 incidents of
violence before she contacts the police. Although evidence that a woman is or has
been in a refuge will be accepted as evidence, we know that the vast majority of
women who approach women’s support organisations do not enter their refuges,
but are supported through outreach and other services. Imposing a time limit on
the evidence also shows a complete misunderstanding of DV and the ongoing risks
to victims.23
Case study:24
“He will always be a risk to me and my children and to women generally. So this is
just completely ridiculous and hugely misunderstood. I would love to know who the
Government are getting their advice from …In my case, yes, I could’ve shown all
that evidence had it been last year. Next year I can’t because it’ll all be out of date.”
Research conducted during the passage of the LASPO Bill through Parliament
showed that the evidence criteria (as it was then drafted) could exclude as many
as 45% of survivors of DV from accessing legal aid in family law cases.25 The
evidence criteria therefore discriminates against those unable to present the
required evidence, leaving them with no option but to either represent themselves
in proceedings or take no legal action. 90% of individual women and 97% of
professionals who work with survivors of DV do not think a woman who has
experienced violence should represent herself in court.26
Case study:27
“If I didn’t have legal representation there for me as some kind of backbone, I
would’ve felt like I couldn’t have actually gone to court.”
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Case study:28
“I represented myself for an entire year in the family court last year. And having
gone through three years of domestic violence, and stalking post-separation, the
family court was the worst experience of my life. It was absolutely shocking, really
shocking.”
Women facing family court proceedings in family cases will be especially
disadvantaged. In the vast majority of such cases, legal aid will only be available for
mediation, which in many instances will be inappropriate, or impossible if the other
party refuses to participate. There will be an exception where a parent or child has
been the victim of abuse, but this is so narrowly defined that it is estimated that
70%+ of victims of domestic abuse will not be covered.29 And even if they were
able to obtain representation, they would be expected to face an unrepresented
perpetrator in court. The potential for outcomes that endanger the safety and
wellbeing of women and children is of enormous concern.
Immigration law
Under the LASPO Act there will be no legal aid for immigration advice on, in
particular, applications under Article 8 ECHR (right to family and private life)
and/or UN Rights of the Child30/section 55 Borders, Immigration and Citizenship
Act 200931 (‘best interests of the child’), or applications based on recent European
Union legal judgments.32 For those in immigration detention, legal aid will remain
available to advise about unlawful detention but not the underlying immigration
issue which has led to the detention.
Case study:33
“We are really concerned about what the women we support will do if they take
away legal aid for immigration. We are not legally trained; furthermore, it’s illegal
for untrained people to provide advice on immigration issues. What will happen to
these women, where will they go? The idea that these women could go through the
process alone is laughable, lots of the women we support don’t speak English.”
Support worker
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Welfare benefits, housing and debt (See Article 13)
Women who are in, or who have left, violent relationships may also need legal
advice for a number of other issues including debt, housing and welfare benefits.
Research has found that 24% of women who have accessed legal aid for DV
remedies have also accessed legal aid for problems with housing, 28% for
problems with employment, 17% for problems with welfare benefits, and 16% for
problems with debt and financial crisis.34
Welfare benefits advice support is removed except for upper tribunal appeals.
Because there is unlikely to be any significant private fee-paying provision of
advice and representation in welfare benefits, this may well effectively remove
welfare benefits litigation from the higher courts, as such cases will not reach the
upper tribunal appeal stage unless advice is given at an earlier stage both to
identify the often complex legal issues at stake, and to progress through the lower
tribunals. Thus the most vulnerable women will be denied redress under CEDAW
Article 13.
A reduction in providers
Changes to the financial eligibility rules over recent years have made it
progressively harder for those on a low income to qualify for legal aid while
changes to the contracts given to providers have resulted in a steady decrease in
the number of solicitors firms and law centres doing legal aid work.35 It is feared
that the removal from scope of several entire areas of law will discourage many
legal providers from tendering for new legal aid contracts. In particular, it is likely
that removal of immigration from scope will significantly reduce the number of
providers able to continue to provide a service to asylum applicants. It is feared
that the combination of loss of legal aid work and other public expenditure cuts will
result in the closure of many specialist providers such as Law Centres, and also
many general advice centres including Citizens Advice Bureaux.36
Changes to civil legal aid will affect what can be covered by legal aid; who will be
able to receive legal aid; how you get legal advice; and how much legal advisors are
paid for doing the work. People on benefits will no longer be automatically entitled
to legal aid. Everyone will have their savings and assets assessed and those with
assets and income over £300 will have to pay towards legal costs even though this
is a very low threshold. People needing legal aid will have to call a telephone advice
line for a referral rather than approach solicitors directly. The amount paid to
lawyers for giving advice will be reduced by 10% and rates will then be frozen until
2015. This is following a period of some 15 years in which legal aid rates had not
been increased – which itself had led to many legal aid providers, especially in
major legal areas such as immigration, abandoning the sector or restricting
34
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themselves to privately-paid work. Plans to cut debt advice from Citizens Advice
Bureaux were averted by emergency 12 month funding from 2010-2011 but there
are currently no plans to fund the service further. Local Authorities are also cutting
the funding to legal and other advice services. Voluntary organisations that do not
provide legal advice themselves but refer on to specialist services will also be
affected by these changes as they may find themselves with clients they are
unable to help.
Recommendations:
 The Government must widen the gateways to justice to include
evidence that more accurately reflects women’s experiences, for
example, evidence provided from VAWG support services, or from
health services
 The Government must abolish the 12 month time frame that applies
to some of the evidence criteria for legal aid support as it fails to
reflect the high levels of post separation violence experienced by
many women (See Appendix: 30)
 The Government must put appropriate safeguards in place to ensure
that women who have experienced violence are not required to take
part in mediation as this is not appropriate
 The Government must not require women to buy evidence of
domestic violence in order to qualify for legal aid, especially where
they are on limited funds, or have ‘no recourse to public funds’
 The Government must amend the regulations in order to accept
evidence of convictions and findings of violence by a perpetrator
against any victim, adult or child
 Evidence of domestic violence should be widened to include those
accessing outreach refuge support, or IDVA support
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